
Working Group on Arbitrary Detention:  Preliminary Findings from its visit to 

Australia (1 to 12 December 2025) 

Introduction 

At the invitation of the Government of Australia, the United Nations Working Group on 

Arbitrary Detention conducted an official visit to Australia from 1 to 12 December 2025. 

The Working Group was represented by Ganna Yudkivska (Ukraine) and Matthew Gillett 

(New Zealand), supported by secretariat staff of the Office of the UN High Commissioner 

for Human Rights. More than 20 years after its previous visit to Australia in 2002, the 

Working Group expresses its gratitude to the Government of Australia for the current 

invitation.  

During the visit, the Working Group met with officials from the following federal 

authorities: the Attorney-General’s Department, the Department of Home Affairs, the 

Department of the Prime Minister and Cabinet, the Department of Health, Disability and 

Ageing, the Department of Foreign Affairs and Trade, the Department of Disability and 

Ageing, the Australian Border Force, the Australian Federal Police, Commonwealth 

Director of Public Prosecutions and the National Indigenous Australians Agency.  

The Working Group also met with independent oversight bodies such as the National 

Preventive Mechanism, the Human Rights Commission, the Commonwealth 

Ombudsman, and the NDIS Quality and Safeguards Commission. Additionally, the 

Working Group held meetings with members of Parliament and the Federal Courts of 

Australia. In the states and territories, it met with authorities in the ACT, WA, and NSW, 

as well as their respective oversight entities, as well as judicial authorities and oversight 

mechanisms in the NT.  

During the country visit, the Working Group went to 5 federal, 11 state and territory 

facilities. These included correctional facilities (both men’s and women’s), police watch 

houses, immigration centers and alternatives places of detention for migrants, youth 

detention facilities, and closed psychiatric and forensic facilities. It confidentially 

interviewed around 89 persons in detention and heard the lived experiences of 21 other 

persons who had been detained in Australia. The Working Group recognizes the 

numerous stakeholders from civil society and interviewees who shared their experiences 

of detention, and thanks all of them for the information they provided. 

The Working Group had unimpeded access to and enjoyed freedom of inquiry in 

Commonwealth places of detention, and in detention facilities under the jurisdiction of 

ACT, and largely in NSW. Regretfully, the Working Group was prevented from visiting 

youth detention facilities in WA and was not granted access to any places of deprivation 

of liberty under the jurisdiction of the NT. Before and during the visit, the Working Group 

reiterated its willingness to engage with the NT authorities to address any concerns, but 

this offer was declined. This complete lack of cooperation by authorities in the NT 

undermines the Working Group’s ability to implement its mandate and deprives detainees 

of access to independent international protection. Nonetheless, the Working Group visited 

the NT to engage directly with other stakeholders, including persons with lived 

experience in NT detention facilities, to whom it extends its appreciation. In general, and 

with the exception of the NT and youth detention facilities in WA, the Working Group 

was largely able to conduct its fact-finding work. It thanks the Commonwealth authorities 

for their cooperation in organising the visit.  

These observations constitute the Working Group’s preliminary findings from its country 

visit. They will serve as a basis for future deliberations between the members of the 



 

Working Group at its forthcoming sessions in Geneva. The Working Group will submit 

its report to the UN Human Rights Council in September 2026. 

1.  Good practices and positive developments 

The Working Group welcomes the legal, regulatory and practical reforms introduced in 

Australia that mitigate the occurrence of arbitrary detention, in particular: 

- Australian legislation provides safeguards regarding pre-charge detention, such as four-

hour time limits under Commonwealth law (two hours for First Nations persons or 

children), with magistrate extensions available, and State and territory legislation follows 

similar patterns. Persons arrested are generally informed of their rights, provided access 

to legal counsel, and are able to notify family. First Nations persons can access the 

Aboriginal Legal Services calling line 24/7. 

- Correctional facilities visited by the Working Group were generally in good condition, 

particularly in terms of infrastructure, with some relatively modern and spacious. All 

correctional facilities offered rehabilitation programs for sentenced persons.  

- Community-led initiatives—including specialist Indigenous sentencing courts, the 

Maranguka Justice Reinvestment Project, and residential alternatives for Aboriginal 

mothers—offer proven models for addressing First Nations overincarceration. 

The Working Group calls on the Australian authorities to support these positive practices, 

including through further regulatory empowerment and resourcing, and extend them to 

other jurisdictions under its control.  

2. Main Findings 

2.1. Criminal Justice  

2.1.1. Arrest and detention prior to charge. The Working Group recalls the positive 

regulatory framework governing arrests and due process rights. However, although the 

police watchhouses visited in ACT and WA were clean and well-run, the Working Group 

expresses concern regarding reports of conditions in some police watchhouses in NT 

where sentenced and remanded prisoners are held in excess of usual time limits due to 

prison overcrowding - sometimes for up to several weeks. The NT Ombudsman's 

November 2025 investigation found prisoners held in “unreasonable and oppressive” 

conditions in these facilities including severe overcrowding with less than two square 

metres per person, exposed toilets allowing no privacy, no fresh air or time outside cells, 

constant lighting, and limited access to showers or family contact—for periods of weeks 

or months in facilities designed for short stays only, and mental health support was 

virtually absent. The Working Group recommends that Australia ensure prisoners 

are not held in police watchhouses beyond short-term processing, that alternatives to 

pre-trial detention be prioritized, and that adequate correctional facility capacity be 

assured when detention is necessary as a last resort. 

2.1.2. Bail laws and remand. The Working Group considers the drastically rising remand 

population to be the most pressing concern in Australia's criminal justice system. In 

March 2025, 42% of prisoners were unsentenced. Bail reforms have often occurred as 

populist responses to high-profile incidents rather than being grounded in evidence; 

research suggests that even short periods of remand may contribute to future re-offending, 

undermining the community safety goals such reforms purport to serve and heavily 

impacting First Nations people in particular. Legislative mechanisms contributing to 

rising remand include: reverse onus and “show cause” provisions that can undermine the 



 

presumption of innocence; standalone bail offences that compound charges for breaching 

conditions; and restrictive bail tests, including NSW and NT’s “high degree of 

confidence” standards. Many people are remanded due to underlying disadvantage rather 

than genuine risk: 40% of adults entering prison were reportedly homeless in the prior 30 

days, and courts treat lack of fixed address as a bail risk. The Working Group recommends 

that Australia align bail laws with Justice Policy Partnership recommendations, including 

ensuring persons are not remanded for offences unlikely to result in imprisonment, 

tailoring bail conditions to individual circumstances in proportion to the alleged offence; 

removing standalone bail offences and bars on second applications; investing in 

community-based alternatives such as bail accommodation and culturally appropriate 

support; providing remand prisoners access to reintegration programs (without 

compromising the presumption of innocence); and collecting national bail and remand 

data to enable evidence-based reform and accountability. 

2.1.3. Access to legal assistance. The Working Group appreciates Australia's legal aid 

schemes, including the National Access to Justice Partnership. Detainees generally have 

access to legal counsel upon arrest, with legislation in most jurisdictions guaranteeing the 

right to communicate with a lawyer before and during questioning. The Working Group 

commends the Custody Notification Service, a 24/7 service operated by Aboriginal Legal 

Services (ALS) that provides mandatory welfare checks and may include early legal 

advice to any First Nations person taken into police custody. Detainees interviewed by 

the Working Group generally confirmed that they had access to lawyers and expressed 

satisfaction with the legal services provided. However, the Working Group notes 

concerns about funding adequacy: ALS (in NSW/ACT and NT) estimates it may need to 

turn away approximately 300 First Nations persons per week due to inadequate resources 

for virtual bail courts, while the rising remand population strains available services. 

Moreover, in NT interpretation into Indigenous languages was sometimes not available.  

2.1.4. Rehabilitation and reintegration. The Working Group notes significant 

challenges in ensuring effective rehabilitation and reintegration. Many prisoners cannot 

access programs required for parole before their eligibility date. People on remand often 

have limited or no access to programs, education, and support services. With pre-trial 

detention often lengthy, this undermines their prospects for reintegration, regardless of 

whether they are ultimately convicted. The lack of adequate throughcare for persons 

leaving custody, including housing, employment assistance, and health services, 

compounds the challenges. Reintegration is particularly difficult for First Nations people 

when they are held in detention in facilities far from their homes, disconnecting them 

from family, kinship, culture, and community-based supports.  

The consequences of these systemic failures are reflected in Australia's high recidivism 

rates: approximately 42% of released prisoners return to prison within two years, and 

three in five adult prisoners have been incarcerated at least once before—evidence that 

imprisonment alone, without adequate prevention and diversion policies, and effective 

rehabilitation and reintegration support, does not reduce offending and may in fact 

entrench cycles of disadvantage and incarceration. Persons on remand should have 

regular access to rehabilitation programs, community supervision should be prioritized 

over incarceration, particularly for low-level offending, and community-based 

throughcare adequately resourced, including in health, housing, education, and family 

support; and programs should be co-developed with First Nations Community-Controlled 

Organisations. 

2.1.5. Guilty plea discounts and plea negotiations. Australia operates sentencing 

discount regimes offering up to 25% reductions for early guilty pleas and there are 

indications that over 90% of criminal cases resolve through guilty pleas. While intended 

to reduce court delays and mitigate the impact on victims, the Working Group is 



 

concerned these schemes may coerce guilty pleas, which is a heightened risk given the 

prevalence of prolonged pre-trial detention, sometimes far from communities 

(particularly for First Nations), and of those experiencing homelessness. 

2.1.6. Life imprisonment without the possibility of parole and mandatory 

minimums. The Working Group learned that all Australian jurisdictions permit sentences 

under which individuals are informed they will never be released, except in case of 

“compassionate release” when the prisoner is dying or incapacitated, denying any 

meaningful prospect of release during a person's functional life. The Working Group 

recalls that the essential aim of the penitentiary system should be rehabilitation; a sentence 

denying any possibility of release from the outset treats the individual as beyond 

redemption and is incompatible with human dignity.  

The Working Group is also concerned about the persistence of mandatory minimum 

sentencing across most Australian jurisdictions, which is inconsistent with the prohibition 

against arbitrary detention. Such regimes particularly impact First Nations people and 

other vulnerable populations due to their heightened contact with the criminal justice 

system. The Working Group notes with concern the recent expansion of mandatory 

minimums, including: mandatory 12-month sentences under the Migration Act for non-

compliance with removal directions; and mandatory sentencing for some domestic 

violence order breaches in the NT. The Working Group recommends that Australia ensure 

all life sentences include meaningful, periodic review mechanisms based on rehabilitation 

and changed circumstances; and abolish mandatory minimum sentencing regimes that 

prevent courts from exercising appropriate judicial discretion. 

2.1.7 Systemic discrimination of First Nations people and the criminal justice 

system 

The Working Group expresses profound concern at the grossly disproportionate 

representation of First Nations peoples in the criminal justice system. Although First 

Nations peoples comprise 3.8% of Australia's population, they constitute around 35% of 

the prison population; Indigenous women are imprisoned at over 20 times the rate of non-

Indigenous women and represent the fastest growing prison population. In NT, youth 

detainees are often 100% First Nations. Deaths in custody remain a critical concern, with 

over 30 First Nations deaths recorded between January and November 2025, representing 

23 percent of all such deaths. However, of the 339 recommendations in the 1991 Royal 

Commission into Aboriginal Deaths in Custody, only 64% have been implemented. 

Achievement of the National Agreement on Closing the Gap criminal justice targets is 

worsening rather than improving in several respects, suggesting that a reorientation of 

approach is needed, including adjusting models based on objective evidence of their 

impact in meeting those targets.  

The Working Group emphasizes that addressing First Nations over-incarceration requires 

solutions prior to, during, and after contact with the criminal justice system. The Working 

Group was repeatedly told that a cycle of high rates of early and continuing health 

conditions (particularly foetal alcohol syndrome), low education attendance and 

attainment, poor socio-economic conditions, insufficient access to housing, domestic 

violence, and limited access to government services (particularly in areas remote from 

metropolitan centres), result in contact with the criminal justice system being far more 

likely for First Nations people than other groups, while at the same time decreasing the 

likelihood of them being granted bail. These pernicious factors are the legacy of systemic 

discrimination and racism, which was previously enshrined in laws such as the removal 

of Aboriginal children from their families. Although Australia’s laws are now facially 

neutral (aside from laws positively discriminating in favour of First Nations people), the 

circumstances in which many First Nations people continue to live mean that some 

criminal laws, as well as the strong crackdown on domestic violence, result in 



 

significantly higher rates of their detention. Moreover, despite discrimination and racial 

profiling being prohibited, the Working Group heard that those practices have not been 

fully removed.  

In terms of court proceedings and sentencing, the Working Group was informed that 

sentencing and reintegration models were shown to disadvantage First Nations people. A 

lack of culturally adapted criminogenic programs means that First Nations people lack an 

important means of qualifying for parole. While electronic monitoring bears considerable 

potential to reduce detention, the Working Group was told that its use presents particular 

challenges in remote Aboriginal communities due to limited network coverage, unreliable 

electricity supply, and lack of accompanying support services—and that such devices can 

be stigmatising and counterproductive to community reintegration. Using these 

alternatives to detention requires particular attention to infrastructure limitations, 

accompanying services and culturally appropriate implementation.  

Addressing these challenges requires fundamentally reorienting investment toward 

holistic early-intervention, prior to contact with the criminal justice system, along with 

preventive and restorative community-led solutions. The Working Group received 

positive information regarding existing good practices such as: specialist Indigenous 

sentencing courts—Koori Courts in Victoria, Murri Courts in Queensland, Nunga Courts 

in South Australia, and Circle Sentencing in NSW and ACT, and community courts in 

remote NT—which involve Elders and respected persons in culturally appropriate 

sentencing processes; the Maranguka Justice Reinvestment Project in Bourke, an 

Aboriginal-led initiative that achieved significant reductions in domestic violence 

incidents, days spent in custody, and in juvenile charges, resulting in large financial 

savings; community-based residential alternatives to custody for Aboriginal women, such 

as the NT program that allows mothers to remain with their children while addressing 

underlying issues in a culturally safe environment; and the Living with Mum programs 

in Victoria and NSW enabling imprisoned mothers to keep infants with them. Initiatives 

such as the National Review of First Nations Health Care in Prisons, which aim to 

improve culturally safe healthcare in detention, are also promising, as are diversionary 

programs including NSW’s Youth Koori Court, WA’s On Track to Thrive pilot for 

children aged 5–11, and culturally responsive reintegration strategies like the Kimberley 

Juvenile Justice Strategy. The Working Group recommends the prioritization of 

investment in First Nations oriented programs and the cooperation of the authorities and 

First Nations communities in co-designing and delivering these programs. 

2.1.8 Conditions in detention 

As noted, the correctional facilities visited were generally in good condition, with 

programs available for sentenced prisoners. However, remand detainees had access to 

more limited programmes focused mainly on immediate needs such as health care, life 

skills, education, and pre-release support. Existing initiatives often appeared insufficient 

to effectively promote successful reintegration and reduce recidivism, particularly 

because criminogenic programmes for remand detainees were scarce, and only available 

on application.  

The Working Group observed that several jurisdictions in Australia have developed 

culturally tailored programs primarily aimed at First Nations peoples. However, these 

initiatives often appear fragmented, limited in scope, and under-resourced. Some 

initiatives do not adequately address the complex social factors contributing to offending, 

nor do they provide sufficient support to promote effective social reintegration—

particularly in connecting detainees with essential services such as housing and 

employment, and in strengthening ties with community networks. 



 

The Working Group observed across the jurisdictions it visited that remand prisoners 

were not separated from sentenced prisoners, despite the principle of the presumption of 

innocence. Moreover, in some facilities overcrowding was a major problem, with cells 

designed for single occupancy now double or even triple bunked. There was a notable 

absence of air conditioning or heating in several facilities. Access to mental health 

services was inadequate, particularly in women’s prisons, where the need for 

psychological support was found to be alarming. It also heard of incidents of sexual 

harassment, mainly against women and girls, particularly by male correction officers, 

going unaddressed. In one notorious case of continued sexual violence within a women’s 

prison, after several years of efforts by the victims, the perpetrator was ultimately 

convicted and dismissed from his post. 

The Working Group notes with concern that the use of solitary confinement continues to 

occur across multiple Australian jurisdictions, though it is often referred to by different 

terms such as “segregation,” “separation,” “seclusion,” or “lockdown.” The Working 

Group observed that the prolonged use of solitary confinement remains common, in clear 

contradiction to the Mandela Rules. In one facility, the minimum period of solitary 

confinement was 14 days before a review could be undertaken, meaning that all 

individuals held under such conditions were, by definition, in violation of international 

human rights standards. Furthermore, detainees are typically unable to challenge 

decisions related to solitary confinement.  

The Working Group also expressed concern over the frequent use of lockdowns in men’s 

and women’s correctional facilities caused by staff shortages. These shortages often result 

in prisoners being denied access to open air for extended periods. In one facility, 

vulnerable individuals housed in specific units for their safety were confined for 23 hours 

a day and were able to access the courtyard only once every four days. Confinement 

significantly increases the risk of acute mental health crises and suicidality. Subjecting 

individuals to years of solitary confinement violates the prohibition on torture and cruel, 

inhuman, or degrading treatment. Similarly, concerns were raised about the unnecessary 

use of shackles, restraints, and tear gas in correctional facilities. Detainees also frequently 

complained about delays in receiving healthcare. The Working Group recommends that 

Australia urgently address correctional staffing shortages (including those working on 

rehabilitation and reintegration) to ensure prisoners’ rights to time out of cell, legal 

consultation, and timely access to courts are not compromised. 

The Working Group noted that oversight of Australian correctional facilities involves 

state and territory bodies, with federal coordination under the Optional Protocol to the 

Convention against Torture. Some jurisdictions—ACT, Tasmania, WA, South Australia, 

and the NT—have made progress in establishing NPMs, whereas NSW, Queensland, and 

Victoria have not. In NT and WA implementation remains dependent on further 

regulatory empowerment and funding. In some facilities, detainees were unaware of 

external oversight mechanisms and said complaints went unanswered.  

2.2. Child Justice 

The Working Group is shocked about the extremely young ages from which children may 

be detained in Australia, in violation of fundamental human rights norms. In the NT, the 

age was reduced from 12 to 10 in 2024 and the authorities removed the reference to 

detention as a “last resort” for children. The commonwealth minimum age also remains 

unconscionably young at 10 years old. In a positive development, the ACT raised the 

minimum age 10 to 12 years in 2023, without exception, and increased it to 14 in 2025 

(however there are exceptions for certain listed ‘serious offences’, which include murder). 

The Working Group strongly encourages the commonwealth, States and territories to 



 

increase the minimum age of criminal responsibility to at least 14 and to expand 

alternative means of addressing children’s offending. It also notes the Bill before the 

NSW Parliament to codify doli incapax, which should be used to entrench a presumption 

that children are not capable of understanding the nature of their criminal offending unless 

proved otherwise.  

Despite modest falls in numbers, there continue to be over 800 persons aged 10–17 in 

detention in Australia. In NT, detained indigenous children aged 10–13 came from 

contexts with prior child protection involvement, exposure to violence, poverty, and 

disability. School disengagement was widespread, removing critical protective factors. 

Continued practices including the use of spit hoods and restraint chairs on children in 

police custody raises serious human rights concerns, despite recommendations for their 

prohibition following the Royal Commission into the Protection and Detention of 

Children. Immediate action is needed to legislate a comprehensive ban on spit hoods and 

restraint chairs. 

Regarding sentencing, adult mandatory sentencing approaches have been transplanted to 

children, including life sentences. For example, the Working Group was told that in WA, 

harsh three strikes laws are applied to children and cover offences including burglary, 

leading to a 12-month sentence, which can be served in detention or in the community 

subject to strict conditions. In Queensland, a harsh approach under the title ‘adult crime, 

adult time’ means that children can now be subjected to a sentence of life imprisonment. 

The Working Group urges the Government to ensure that no individual under the age of 

18 is sentenced as an adult, regardless of the circumstances or the severity of the offence, 

and for the repeal of mandatory minimum sentences for children. On a related note, laws 

such as ‘post and boast’, which criminalize statements on social media concerning 

potentially stolen property, significantly impact young people and appear to violate the 

right to free expression.  

The Working Group is concerned by the conditions in which children are detained, 

particularly in facilities with prison like accommodation cells. In some jurisdictions, over 

80% of these children are on remand, but housed with convicted detainees. While centres 

such as Bimberi in ACT were well-run, the accommodation cells in the youth centres 

visited by the Working Group were nonetheless carceral, spartan, and often graffiti 

covered. Worryingly, the Working Group learned of the grave mistreatment of children 

in detention in WA in recent years, including the isolation of children in their cells for 23 

hours a day due to staff shortages. One youth was confined for 167 days and two youths 

have committed suicide in this context. A coronial inquest found that the death of a youth 

named Cleveland Dodd was contributed to by the conditions in detention at Unit 18 of 

Casuarina men’s prison in WA. Although the Working Group heard of improvements 

made in the wake of these events, it also learned of continuing problems regarding 

children’s detention. Noting the inappropriateness of keeping children in adult prison 

facilities, the Working Group calls on Australia to prohibit this practice, including in Unit 

18 at Casuarina, and to withdraw its reservation under Article 37(c) of the Convention on 

the Rights of the Child. It strongly encourages the authorities to adopt a therapeutic 

approach to youth detention focused on rehabilitation and reduction of recidivism. To this 

end, the authorities must urgently adopt a nationally consistent and enforceable 

prohibition on the solitary confinement of children. 

Regrettably, the Working Group was not permitted to enter Unit 18 despite being present 

at Casuarina prison. It was also denied entry to Banksia Hill, the only dedicated youth 

detention centre in WA, and was told that other external organisations have also been 

denied entry to these facilities recently. The authorites cited the sensitive timing of the 

Working Group’s visit to WA which coincided with the release of the coronial inquest 

report into Cleveland Dodd’s death. Equally, the Working Group could not visit Holtze - 



 

the only youth detention facility in NT, where children are brought from long distances, 

and which reportedly has unsuitable conditions for children. The Working Group heard 

that there is a lack of information regarding the restriction of children in their cells for 

long periods in Tasmania. Given the public need for reassurance regarding the treatment 

of children in detention, the Working Group calls on the authorities to exercise greater 

transparency in these respects.  

Additional issues regarding conditions of detention for youths included the lack of 

engaging programs in some facilities and frequent complaints of boredom. It was 

recommended that the availability of e-tablets for each child with a suite of learning 

activities would assist to heighten engagement and technological awareness. The 

introduction of a Therapeutic Support Panel in ACT, which looks at each detained child’s 

needs, education, and psycho-social health, was said to be a promising model for other 

States and Territories to adapt with appropriate adjustments for the local conditions. 

Similarly, the Working Group heard that prioritizing the community-based track in the 

Children’s Court in some territories had successfully lowered recidivism. 

Regarding First Nations youth, this group constitutes a large proportion of children in 

detention. For example, in WA of the approximately 70 children in detention, around 60-

70% are First Nations. In NT, it is essentially 100%. Because of this high proportion, 

which reflects the legacy of discrimination suffered by First Nations people as outline 

above, the harsh approaches currently taken to youth justice in Queensland, WA, NT and 

other territories impact particularly on First Nations youth. Nonetheless, the Working 

Group heard that WA is on track to meet its targets under the Closing the Gap framework 

regarding detained First Nations children. WA reportedly has a “cultural security” 

framework, co-designed with First Nations. The reduction of such detention through these 

co-designed approaches is strongly encouraged by the Working Group.  

2.3. Detention in the context of health care (mental health and drug-related detention) 

2.3.1. Individuals deemed unfit to stand trial or found not criminally responsible. 

The Working Group notes significant legislative reforms in several Australian 

jurisdictions to address the treatment of individuals found unfit to stand trial or not guilty 

by reason of mental impairment. The Working Group commends the legislation across 

several states which introduces “special hearing” “on limited evidence” for persons found 

unfit to stand trial, in order not to keep these people in a procedural limbo indefinitely 

while respecting their rights. Critically, the legislation provides for the possibility of 

challenging the special verdict should the person's fitness be restored—an important 

safeguard preserving access to justice.  

Reforms in NSW introduced limiting terms for forensic supervision orders and mandated 

six-monthly reviews by the Mental Health Review Tribunal. The Working Group 

encourages Australia to extend these positive practices, particularly the special hearing 

mechanism, with the possibility of challenging findings once fitness is restored, to all 

jurisdictions. The Working Group visited forensic mental health facilities in the ACT, 

NSW and WA, that generally demonstrated high-quality, therapeutic care environments, 

which provide a model that should be replicated and invested in across other jurisdictions, 

subject to the overriding principle of detention as a last resort and for the shortest period 

possible. 

In contrast, the Working Group is concerned that the NT lacks any dedicated forensic 

mental health facility—persons found unfit to plead are instead detained in correctional 

settings, including the Complex Behaviour Unit within Darwin Correctional Precinct, 

alongside convicted prisoners, with limited specialist mental health staffing and 

inadequate pathways for transition back to community. The Working Group urges the 



 

establishment of appropriate therapeutic facilities and step-down options in underserved 

jurisdictions. Moreover, the Working Group reiterates that community-based solutions 

are to be preferred whenever possible.  

2.3.2. Provision of mental health care in detention facilities. The Working Group 

observed that detention facilities across Australia generally have health units providing 

physical and mental health services. However, the Australian NPM has repeatedly 

identified chronic shortages of psychiatry services in some states; insufficient custodial 

staffing preventing people from attending healthcare appointments; healthcare provision 

to First Nations people not being culturally appropriate; and infrastructure shortcomings 

impacting therapeutic outcomes. The Working Group observed a high prevalence of 

individuals with psychosocial disabilities in prisons—in 2023, one in three prisoners 

reported long-term health conditions or disabilities, and 25–30% had a borderline to mild 

intellectual disability. This is particularly noticeable among female detainees. The rates 

are even higher among First Nations people in custody. The Working Group is 

particularly concerned about the use of isolation for people with psychosocial disabilities. 

It underlines the well-documented harm that isolation causes and urges Australia to cease 

detaining individuals with psychosocial disabilities in conditions that may cause further 

harm, and to ensure adequate mental health services and disability supports are available 

in all places of detention. 

2.3.3. Drug courts and substance use treatment. The Working Group was informed of 

various drug diversion programs and specialist drug courts operating across Australian 

states and territories. A number of drug courts provide alternatives to incarceration for 

individuals whose offending is linked to substance dependence. While the Working 

Group welcomes initiatives emphasizing treatment over incarceration, it is concerned 

about the coercive elements of these programs. In all Australian drug court jurisdictions, 

participation requires the defendant to enter a guilty plea—individuals who wish to 

contest their charges are excluded from treatment. Moreover, some ‘drug courts’ still 

involved detention in the same prisons as regular sentenced and remand prisoners, simply 

with shorter terms of incarceration if treatment regimes are adhered to. Models permitting 

treatment outside of detention are far preferable to these custodial approaches, but the 

possibility of release should not be used to coerce wrongful confessions. 

2.4. Migration-related detention 

Australia is well-known internationally for its strict control of persons entering its 

territory. How a country chooses to police its borders lies within its own sovereign 

prerogative. However, in doing so it must not violate its human rights obligations. These 

include under the Refugee Convention of 1951 and the ICCPR of 1977, both of which 

Australia has ratified. Australia has around 1,000 migration detainees. The vast majority 

are male, though there are also around 70 females and around 20 children in 2024-2025. 

While around 20% of these persons were detained trying to enter the country; 80% have 

had their visa revoked under Section 501 after being sentenced to 12 months 

imprisonment, or on “character” bases, which remains opaque and overly discretionary. 

The high proportion of persons being removed to migration detention post-sentence 

heightens the risk profile presented by other migration detainees. Authorities must ensure 

protections are in place to avoid vulnerable detainees being subjected to intimidation and 

abuse in migration detention.  

Australia’s mandatory detention of those with an irregular visa status contravenes 

fundamental international human rights norms. In particular, it violates the requirement 

of individualised assessments and detention being a last resort. The Working Group and 

the Human Rights Committee have observed that the right to personal liberty is 



 

fundamental and extends to all persons, including migrants and asylum seekers, 

irrespective of their citizenship, nationality or migratory status. Any form of 

administrative detention in the context of migration must be applied as an exceptional 

measure of last resort, for the shortest period and only if justified by a legitimate purpose, 

such as documenting entry and recording claims or initial verification of identity if in 

doubt. Moreover, the Working Group was told that 1/3 of visa denial decisions are 

subsequently reversed, which indicates significant shortcomings in the initial 

determinations process which results in the further wrongful detention of migrants. 

The Working Group was concerned to learn about the extremely lengthy periods of 

migration detention, sometimes in excess of 15 years. Detainees described this as living 

‘in limbo’, with the threat of deportation ever-present. Although the High Court’s 

decision in NZYQ was a welcome reprieve for those in long-term migration detention 

without a reasonable prospect of release to a third country, its implementation has not 

been consistent nor comprehensive.  

Equally, the Working Group was dismayed to hear that ABF officials are detaining non-

citizens and transporting them to Nauru pursuant to a Third Country Resettlement 

Arrangement. Though foreign nationals are supposed to be at liberty in Nauru under this 

arrangement, the Working Group heard that its tiny size and lack of facilities and 

opportunities for meaningful work render it like a prison for those foreigners involuntarily 

sent there. In recent decisions involving 25 migrants sent to Nauru, the Human Rights 

Committee found that these conditions violate Article 9 of the Covenant. Australia, as a 

sending country, has obligations under international law and the Working Group calls on 

it to ensure that persons deported to Nauru are afforded their human rights, particularly 

the right against arbitrary detention. 

The Working Group received reports concerning people being detained at sea on 

Australian Governmental vessels, sometimes for weeks. They are reportedly held in cages 

on the deck on rubber matting and have limited opportunity to obtain legal advice. The 

lack of information regarding this form of detention is concerning, and the Working 

Group calls on the Commonwealth Government to provide full and detailed information 

on the numbers, duration and conditions of such detentions at sea. In contrast, fishermen 

(mostly Indonesian) arrested in Australian waters are kept in reasonably good conditions 

in NT (at the hotel), and their proceedings are conducted relatively promptly. 

In relation to the conditions of onshore migration detention, although complaints were 

not raised about violence by guards and the Working Group noted the positive 

development that Australia reportedly guarantees the right of all migration detainees to 

legal advice, detainees did raise concerns about accessing medical care and a lack of 

responsiveness to complaints. One detainee was emaciated from engaging in a hunger 

strike in objection to this lack of attention. Detainees are also kept in alternative places of 

detention (APODs), which are typically hotel rooms, from which they are not free to leave 

apart from the occasional short trip of an hour or two. Although there are several bodies 

with oversight functions, the Working Group notes with concern the absence of any 

independent oversight body equipped with effective controls over the ABF’s detention-

related activities, and calls on Australia to establish such an oversight mechanism with 

enforceable powers. The Working Group calls for the adoption of a legally enforceable 

right against arbitrary detention in context of migration. Given that children are 

sometimes detained in this context, it calls on Australia to prohibit any migration-related 

detention of persons under 18 years. 

The Working Group notes that the deportation of individuals who have lived the majority, 

in some cases almost the entirety, or their lives in Australia, gravely impacts the 

individual deportee with few or no relatives in the country of destination. Instead of 



 

deporting individuals who have spent their formative years in Australia, such 

deportations, if any should be limited to those individuals who have not spent the large 

majority, or a significant portion, of their lives in Australia.                                                                                                                                                        

Conclusion 

These are the preliminary findings of the Working Group. We regret the limitations 

imposed on the Working Group’s freedom of inquiry in NT and in youth facilities in WA. 

The Working Group calls on Australia to take urgent action to address the remand crisis, 

end the gross overrepresentation of First Nations peoples in detention, raise the minimum 

age of criminal responsibility to at least 14, prohibit the solitary confinement of children, 

and bring its mandatory migration detention regime into conformity with international 

human rights standards. We acknowledge with gratitude the Government's invitation and 

openness, and look forward to continued constructive dialogue as we finalize our 

conclusions. This visit presents a critical opportunity for reforms to address situations that 

may amount to arbitrary deprivation of liberty. 

 
 


